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AMENDED AND RESTATED 
LIMITED PARTNERSHIP AGREEMENT 

OF
LIPCO PARTNERS, L.P.

AM EN DED  AND R ESTA TED  LIM ITED  PARTNERSHIP A G R EEM EN T o f Lipco 
Partners, L .P . (the “Partnership”) dated as o f July 1, 1993, among Lipper & Com pany, L .P ., 
a Delaware lim ita i partnership, as the general partner (“Lipper & C o.” or the “General P artner”) 
and those Persons whose names and addresses are set forth on Schedule I hereto (the “Existing 
Limited Partners” ; together with the Transferee Limited Partners and Additional Limited Partners 
referred to below , the "Lim ited Partners”).

W H E R E A S, the General Partner and the Existing Limited Partners are parties to an 
Agreement o f  Limited Partnership (the “Original Agreement” ); and

W H E R E A S, the parties desire to amend and restate the Original Agreement as set forth
herein.

N O W , T H E R E F O R E , in consideration o f the mutual agreements contained here in , the 
parties hereto, ¡mending to be legally bound, hereby agree as follows:

A R TIC LE I 
DEFINITIONS

As used in this Agreem ent, the following terms shall have the meanings set forth below:

Accounting Period” means a Fiscal Quarter or any period of shorter duration from  the 
day following the last day o f  the preceding Accounting Period until the first to occur o f  (a) the 
last day o f a Fiscal Quarter, (b) the day immediately preceding the date on which an Additional 
Limited Partner is admitted to  the Partnership pursuant to Section 9.2, (c) the day Immediately 
preceding the effective date o f  an Additional Capital Contribution, and (d) the Term ination Date.

Additional Capital Contribution" means the amount o f any additional capital contribution 
to  the capital o f  the Partnership made by a Partner pursuant to Section 6.2.

Additional Lim ited P artner” means any Person (other than an Existing Lim ited Partner) 
admitted as a limited partner o f  the Partnership pursuant to Section 9.2.

"A dm issionD ate"  means the effective date upon which a Limited Partner makes its Initial 
Capital Contribution to the Partnership.

"Advisers A a "  means the Investment Advisers Act o f 1940, as amended.

“A ffilia te" means, with respect to any Partner, a Person that (a) directly, or indirectly 
through one o r  m ore interm ediaries, controls, or is controlled by, or is under com m on control 
w ith , such P artner, (b) beneficially owns or holds of record 50% or more of the shares o f  any 
class of capital stock o f  such Partner, (c) is the trustee o f a trust that is a Partner, i f  such trustee
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has voting power with respect to the trust’s affairs, (d) is the grantor o f a revocable gran tor trust 
that is a Partner, or (e) holds 50% or more o f the beneficial interest in a trust that is a Partner. 
The term  “control" means the possession, direct or indirect, o f  the power to direct o r cause the 
direction of the management and policies of a Person, whether through the ownership of capital 
stock, by contract or otherwise.

“'Allocation Date~ means, with respect to each Limited Partner, the day preceding the 
first anniversary of the Admission Date o f such Limited Partner, and thereafter each o f  the 
following dates: (i) each succeeding December 31; (ii) the effective date of such Limited
Partner’s complete withdrawal from the Partnership in accordance with Section 8.2; and (in) the 
dissolution of the Partnership in accordance with Section 10.1. ’

“Allocation Period" means, with respect to a Limited Partner, (a) initially, the period 
commencing with such Limited Partner’s Admission Date and ending on the first A llocation Date 
with respect to such Limited Partner and (b) thereafter, each succeeding period commencing with 
the day immediately following the previous Allocation Date and ending on the next succeeding 
Allocation Date. 5

“Business D ay” means any day on which banking institutions in the state o f New York 
are required to be open for business.

 ̂ Capital Account means die Capital Account maintained for each Partner pursuant to 
Section 7.1 hereof. "

 ̂ Capital Contribution" means the Initial Capital Contribution and any Additional Capital 
Contribution made by a Partner.

Class A Capital Account" means the Capital Account of each Class A Limited Partner 
and the Capital Account of the General Partner.

“Class A Limited Partner" means each Person identified on Schedule 1 hereto as a 
Class A Limited Partner and each Additional Limited Partner or Transferee Limited Partner 
admitted to dm Partnership as a Class A Limited Partner in accordance with Sections 9.1 o r  9.2.

Class A Net Losses," for any period, means any Net Losses attributable to the Class A 
Portfolio for such period.

 ̂ Class A Percentage" o f  any Class A Capital Account means the perceniage determ ined 
by dividing the Opening Balance of such Capital Account at the time of determ ination by the 
aggrcgate Opening Balances o f all Class A Capital Accounts.

“ Q c r t  A Portfolio" shall mean an account or accounts maintained with one or more 
brokerage clearing houses and designated as the “ Class A Portfolio" by the Partnership  in 
accordance with Section 2.5.

Class A N et Profits,” for any period, means the Net Profits attributable to the Class A 
Portfolio for such period. -
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“ Cl as: B Capital Account” means the Capital Account o f a C lass B Limited Partner.

“G ass B Limited Partner" means each Person identified on Schedule 1 hereto as a 
Class B Limited Partner and each Additional Limited Partner or Transferee Limited Partner 
admitted to the Partnership as a Class B Limited Partner in accordance with Section 9.1 or 9.2 
hereof.

“Class B Net Losses, ” for any period, means any N et Losses attributable to the Class B 
P ortfolio  for such period.

“Class B Percentage" of any Class B Capital Account means the percentage determined 
by dividing the Opening Balance of such Capital Account at the time o f determination by the 
aggregate Opening Balances of ail Class B Capital Accounts.

“Class B Portfolio” shall mean an account or accounts maintained with one or more 
brokerage clearing houses and designated as the “Class B Portfolio” by the Partnership in 
accordance with Section 2 .5 .

“Class B Net P r o f i t s '  for any period, means the Net Profits attributable to the Class B 
Portfolio for such period.

“ Code” means the Internal Revenue Code of 1986, as Lhe same may from  time to time 
be amended, or any successor federal income tax statute, including all effective date and 
transition rul.es (whether o r not codified).

“Existing Limited P artners' has the meaning set forth in the recitals to this Agreement.

Federal Funds R ate” means, for any period, a fluctuating interest rate per annum equal 
for each day during such period to the weighted average of the rates on overnight Federal funds 
transactions with members o f the Federal Reserve System arranged by Federal funds brokers, as 
published for such day (or, if such day is not a Business D ay, for the next preceding Business 
D ay) by the Federal Reserve Bank o f New York.

Fiscal Quarter means each successive three-month period ending on  the last day of 
each M arch, June, September, and December in each Fiscal Year.

Fiscal Year means the fiscal year of the Partnership, which shall be the  calendar year.

General Partner means Lipper & Company, L .P ., a Delaware limited partnership, and 
any Person admitted as a substitute General Partner pursuant to Section 9.1 or Section lO .l(iii).

_  “Incentive Compensation Fee” means the Incentive Compensation Fee payable to the
G eneral Partner pursuant to  Section 7.2.

Incentive Compensation Account” shall mean an account established for the General 
Partner on the books of the Partnership to which all payments o f the Incentive Compensation Fee 
shall be paid. . '
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“Initial Capital Contribution’’ means the amount o f capital contributed by a Limited 
Partner upon its admission to the Partnership in'accordance with Section 6.1.

'‘Interest’’ of a Partner meant; its entire ownership interest in the Partnership, and shall 
be measured by the ratio between such P artner’s Opening Balance at the time of determination, 
and the aggregate Opening Balances of all Partners.

“Limited Partners' means the Class A Limited Partners and the Class B Limiter! Partners.

“Liquidating Trustee” means any Liquidating Trustee appointed pursuant to Section 10.2.

“Managing Persons' has the meaning set forth in Section 3.2.

The “Market Value” o f  a Position shall be determined as follows:

(a) Securities that are listed on a national securities exchange o r  quoted on the 
National Association o f Securities Dealers In c .'s  National Market System shall be valued at their 
last sales price on the principal exchange on which such Securities are listed or quoted.

(b) Securities traded over-the-counter (but which are not traded or quoted as 
provided in clause (a) above) shall be valued between the last “bid” and “asked" price for such 
Security as determined by the General Partner in its reasonable discretion.

(c) All other Securities and other property shall be valued by the General Partner in 
its reasonable discretion.

(d) If the General Partner determines that the valuation of any Securities o r  other 
property in accordance with the terms o f this Agreement does not fairly represent die value of 
such Securities or property, the General Partner shall value such Securities o r other property in 
a manner which it reasonably chooses and shall set forth the basis o f that valuation in writing in 
the records of the Partnership.

(e) The foregoing valuation methods may be changed by the General Partner if  it 
determines in good faith that such change is advisable to reflect more accurately market 
conditions or activities. The basis o f  any such determination shall be set forth in the. records of 
the Partnership.

“Net Loss' for any Accounting Period means the net operating loss o f  the Partnership for 
such Accounting Period (net o f  all Partnership expenses in accordance with Section 7.3), 
determined in accordance with generally accepted accounting principles, provided that. Net Losses
(i) shall include both realized and unrealized appreciation and depreciation with respect to all 
Positions (determined in accordance, with the Market Value o f such Positions) and (II) shall be 
determined prior to payment o f  the Incentive Compensation Fee to the General Partner pursuant 
to Section 7.2.

“Net Profits" for any Accounting Period means Lire net operating income o f  the 
Partnership for such Accounting Period (net o f all Partnership expenses in accordance with
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Section 7.3), determined in accordance with generally accepted accounting principles, provided  
that Net Profits (i) shall include both realized and unrealized appreciation and depreciation with 
respect to ail Positions (determined in accordance with the M arket Value o f such Positions) and
(ii) shall be determined p rio r to payment o f the Incentive Compensation Fee to the General 
Partner pursuant to Section 7 .2 . .

“Opening Balance'  means the balance o f  a Partner’s Capital Account at the beginning 
of an Accounting Period or Allocation Period (as the context may require).

“P artners ' means the General Partner and the Limited Partners.

“Partnership'  has the meaning specified in the first paragraph hereof.

“Partnership Law'  means the New York Revised Limited Partnership Act as in effect 
from time to time. '

“Person" means and includes an individual, a corporation, a partnership, an association, 
a joint stock company, a trust, any unincorporated organization or a government or political 
subdivision thereof.

“Position" means (a) the purchase of a Security or (b) the short sale of a Security.

“Security" means any “security” within the meaning o f  Section 2(1) of the Securities Act, 
including:

(a) any bond, debenture, note, preferred or preference stock, common stock, 
certificate o f  beneficial interest, warrant, right, option (including put and call options), instrument 
or evidence of indebtedness, trust receipt, voting trust certificate, general or limited partnership 
interest or government obligation; and

(b) any commodity, spot commodity, physical commodity or forward or future 
contract, including index futures, or any option with respect thereto.

“Securities A c t ' means the Securities Act of 1933, as amended, and any rules and 
regulations adopted pursuant thereto.

“ Tax-Exempt Partner” means an organization described in section 501(a) o f  the Internal 
Revenue C ode o f  1986, as amended.

“Termination D a te '  means the effective date on which the Partnership is dissolved 
pursuant to  Section 10.1 hereof.

“Transferee L im ited Partner" means any Limited Partner admitted to the Partnership 
pursuant to  Section 9.1.
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A RTICLE 2 
T H E  PA R T N E R SH IP  AND ITS BUSINESS

2.1 Firm Name. The name o f the Partnership shall be “Lipco Partners, L .P .,” but 
the General Partner may change the name of the Partnership at any time and from time to time 
upon notice to all of the Limited Partners. Following the dissolution o f the Partnership pursuant 
to Article 10, ail right and interest in and to the use of the name “Lipco Partners, L .P .” and any 
variation thereof shall become the sole property of the General Partner, and the Limited Partners 
shall have no right and no interest in and to the use o f any such name.

2.2 Purposes. The business of the Partnership shall be to engage in securities 
investment and arbitrage activities and, in connection therewith, to register as a broker-dealer 
with the Securities and Exchange Commission and one or more states, to become a member of 
one or more securities associations o r self-regulatory organizations, to  become a m arket-maker 
or specialist with respect to one or more classes o f  Securities, and to engage in any other 
activities, transactions or services as may be reasonably related to the foregoing.

2 .3  Compliance with Applicable Laws and Rules. The Partnership shall not engage
in any business or activity that is prohibited by or contrary to any applicable law or to the rules 
or regulations promulgated thereunder, or to the constitution or rules of any association or 
governmental body with jurisdiction over the Partnership. If any o f  the terms, conditions o r  other 
provisions of this Agreement shall be in conflict with any thereof, such terms, conditions o r other 
provisions shall be deemed modified so as to conform therewith. Each Limited Partner will upon 
request furnish the General Partner with such information as may be necessary to enable the 
Partnership and die General Partner to comply with the rules o f any government?! authority, 
securities association o r exchange o r self-regulatory organization to which the Partnership or the 
General Partner is subject.

2 .4  Principal Office. The principal office of the Partnership shall be located at 101 
Park Avenue, New York, New York, or any other or additional places of business that may be 
selected from time to time by the General Partner.

2 .5  Investment Portfolios.

(a) Maintenance o f Portfolios. The Partnership shall maintain twc- investment
portfolios, the Class A Portfolio and the Class B Portfolio, which shall be maintained on the
books and records o f the Partnership as separate investment portfolios. Amounts in the Class A 
Portfolio and the Class B Portfolio shall be held at one or m ore brokerage clearing houses 
selected by the General Partner and maintained in the name o f  the Partnership. All amounts 
credited to the Class A Capital Accounts and the Class B Capital Accounts (including Capital 
Contributions and Net Profits that are reinvested pursuant to Section 8.1(a)) shall be invested 
separately in the Class A Portfolio and the Class B Portfolio, as the case may be. W ithdrawals 
from  a C lass A Capital Account or a Class B Capital Account shall be charged against the 
Class A Portfolio or the Class B Portfolio, as the case may be.

(b) Allocation o f Net Profits and Net Losses; Expenses. Net Profits and Net Losses 
attributable to the Class A Portfolio and the Class B Portfolio shall be separately calculated and
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allocated to the Class A Portfolio and the Class B Portfolio, as the case may be, and credited to 
the Class A Capital Accounts and the Class B Capita! Accounts in accordance with Article 7 
hereof. For this purpose, Partnership expenses directly attributable to the Class A Portfolio or 
the Class B Portfolio shall be charged directly to such portfolio. All other Partnership expenses 
incurred during an Accounting Period shall be allocated to the Class A Portfolio and the Glass 
B Portfolio as o f  the last day of such Accounting Period in accordance with the respective 
aggregate Opening Balances o f the Class A Capital Accounts and the Class B Capital Accounts.

A R TIC LE 3 
M A N AG EM EN T O F T H E PARTNERSH IP;

P O W E R S  O F  GENERAL PARTNER

3.1 Management and Control. The business and affairs of the Partnership shall be 
managed exclusively by the General Partner and, except as otherwise expressly provided herein, 
the General Partner shall have the exclusive right and power to manage, control and operate the 
business and affairs of the Partnership, and to do all things necessary o r appropriate to carry on 
its business and purposes. The General Partner is hereby authorized to take any action of any 
kind and to do everything it deems necessary in accordance with the provisions of this Agreement 
to the fullest extent permitted by the Partnership Law. By way of illustration, but not o f 
lim itation, the authority, right and power of the General Partner shall include the authority, right 
and power:

(a) to purchase, sell, transfer, hold, pledge or otherwise deal in, and to exercise all 
righ ts, pow ers, privileges and other incidents of ownership or possession with respect to, 
Securities, on margin or otherwise:;

_ _ (b) to make temporary investments of the funds o f the Partnership in all types o f
securities and related investment vehicles, including United States governm ent and agency 
securities and other obligations, interest-bearing deposits in United States banks, certificates of 
deposit, and securities and other instruments issued by or on behalf o f states, munic ipalities and 
other instrumentalities;

(c) to  open, maintain, and close brokerage and bank accounts, and to draw checks 
o r  other orders for the payment o f moneys;

. (d) to take such actions as are necessary to maintain the P artnership’s registration as
a broker-dealer and as a member o f one o r more securities associations o r  self-regulatory 
organizations;

(e) to  employ or retain as consultants such Persons as the General Partner shall deem 
advisable for the operation and management o f the Partnership, including, w ithout limitation, 
b rokers, accountants, attorneys or other specialists, including such Persons or firm'; who may be 
A ffiliates, partners, or employees of the General Partner;

(f) fo assign the Partnership’s property in trust for creditors o r  on the assignee’s 
prom ise to pay the debts of the Partnership;
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(g) io lend funds. Securities and other property of the Partnership either with or 
without security; ‘

(h) to submit a Partnership claim or liability to arbitration or reference;

(i) to perform all other obligations provided elsewhere in this Agreement to be 
performed by the General Partner; and

(j) to enter into, make and perform all contracts, agreements and other undertakings 
and execute all other instruments o f any Icind or character that the General Partner ma.y determine 
to be necessary, advisable or incidental to the carrying out o f the foregoing objects and purposes, 
the execution thereof by the General Partner to be conclusive evidence o f such determination;

provided, however, that not more than 25% o f the Opening Balances o f  all Partners shall as of 
the first day o f  any Accounting Period be committed to any single Position.

3.2 Limited Partners Shall Not Manage or Control. The Limited Partners shall take 
no part in the management of the Partnership business, shall transact no business for the 
Partnership and shall have no power to act for or to bind the Partnership other than in a capacity 
as an agent, officer or employee o f the Partnership or the General Partner. No Limited Partner 
shall have tine power to vote to remove the General Partner. A Limited Partner may act as an 
agent, officer or employee of the Partnership or the General Partner, in which event such Limited 
Partner’s duties and liabilities with respect to the business and interests o f the Partnership shall 
be governed by its employment agreement or other arrangement with the Partnership or the Gen­
era] Partner.

3.3 Managing Person:;. The Genera! Partner may designate one or more Managing 
Persons o f  the Partnership, who shall be responsible for the day-to -day  operations o f the 
Partnership. Except as otherwise expressly provided herein, any actions that may be taken or 
exercised by the General Partner hereunder may be taken or exercised on behalf of the General 
Partner by any Managing Person or by such other Persons as may be authorized by the General 
Partner to act on behalf of the Partnership in any matter. The General Partner may rem ove and 
re-appoint any Managing Person at any time in its discretion.

ARTICLE 4 
R IG H TS AND DUTIES OF PA R TN ER S

4.1 Duties and Activities o f  the General Partner. The General Partner agrees to 
devote such tim e and attention to the business of the Partnership as may be required for the 
efficient conduct thereof.

4 .2 Nonexclusivity. Each Limited Partner hereby acknowledges that, in addition to 
acting as the General Partner, Lipper & Co. (i) offers investment banking services and advises 
institutional and individual clients with respect to portfolio management and investments in 
Securities, (ii) is the general partner of other limited partnerships that invest in Securities, and 
(iii) may in the future invest in Securities for its own account. Any Partner, whether the General 
Partner o r a Limited Partner, and any Affiliate thereof, may engage in or possess an interest in
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other business ventures o f  every nature and description, independently or with others, including 
but not limited to, investing in and participating in companies in which the Partnership shall have 
investments, offering investment banking services and advising individual and institutional clients 
with respect to portfolio management and investments in Securities, investing in Securities fo r 
its own account, and neither the Partnership nor any Partners thereof shall have any right in such 
independent ventures or to the information, income, profits or losses derived therefrom. The fact 
that a Partner, whether the General Partner or a Limited Partner, or an Affiliate thereof is 
employed by, or is directly or indirectly interested in or connected with any Person w ith w hich 
the Partnership transacts business shall not prohibit the General Partner from dealing w ith such 
Person, and neither the Partnership nor any Partners thereof, as such, shall have any rights in 
such Person, or to any information, income, profits or losses derived therefrom. Neither th e  
General Partner nor any Affiliate, partner, employee or agent o f the General Partner shall be 
obligated to present any particular investment opportunity to the Partnership. .

4.3 'L iability and Indemnification o f  General Partner.

(a) Liability. To the extent permitted by law (including the Advisers. Act), th e  
General Partner, and the partners, employees, agents and Affiliates of the General Partner, shall 
not be liable, responsible or accountable in damages or otherwise to the Partnership or to any 
Partner for (a) any acts performed within the scope of the authority conferred on the  General 
P artner by  this Agreem ent, except for the negligence, malfeasance or violation o f applicable law  
by the General Partner in carrying out its obligations under this Agreement, (b) the General 
Partner's failure or refusal to perform any acts, except those expressly required by o r pursuant 
to the term s of this Agreement, (c) die General Partner’s performance of, or omission t:o perform , 
any acts on advice o f  legal counsel, accountants, brokers or consultants to the Partnership selected 
with due car;, or (d) the negligence, dishonesty or bad faith o f  any custodian, broker, dealer, 
underw riter, consultant or agent o f the Partnership selected, engaged or retained by the General 
Partner with due care.

(b) indemnification. The General Partner and its partners, employees, agents and 
Affiliates shall be protected and indemnified by the Partnership to the fullest extent legally 
perm issible under and by virtue of the Partnership Law against all liabilities and losses suffered 
by any o f  them by virtue of the status o f  each such Person as a genera! partner of the Partnership 
or as a partner, employee, agent or Affiliate o f the General Partner (including amounts paid in 
respect o f  judgments or fines or in settlement of litigation and expenses, including attorneys’ fees, 
reasonably incurred by any o f  them in connection with any pending or threatened litigation or 
proceeding) with respect to any action or omission taken or suffered in good faith, other than 
liabilities and losses resulting from the negligence, malfeasance or violation o f applicable law by 
the indemnified Person. The term ination of any action, suit or proceeding by judgm ent, order, 
settlem ent, conviction or upon plea of nolo contendere or its equivalent shall not, o f  itself, create 
a presum ption that the General Partner (or such partner, employee, agent or Affiliate) did not act 
in good faith. T he indemnification provided for herein shall be recoverable only out o f  the assets 
o f  the Partnership. Nothing in this Section 4.3 shall in any way constitute a waiver o r  lim itation 
o f  any rights that any Partner may have under the federal securities laws.
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4.4 Liability o f  Limited Partners. Except as specifically provided in S eaton  6.1 and
Section 7.2(c) hereof, or as provided by applicable law, the Limited Partners shall not be 
obligated to make contributions to the capital of the Partnership.

A R TIC LE 5 
BOOKS AND RECORDS

5.1 Books o f  Account. The General Partner shall keep or cause to be kept irue and 
com plete bocks o f account, including true and complete entries with respect to each Position. The 
accounts of the Partnership shall be kept in accordance with generally accepted accounting princi­
ples applicable to the Partnership, except as otherwise provided herein.

5.2 Availability o f  Books o f  Account. All o f the books o f account referred to in 
Section 5.1, together with an executed copy of this Agreement and a true copy of Schedule 1 
hereto, shall at all times be maintained at the principal office of the Partnership and, upon reason­
able notice to the General Partner, shall be open to inspection and examination by each o f  the 
Partners or their representatives during reasonable business hours in accordance with and subject 
to Section 106 of the Partnership Law.

5.3 Periodic Reports and Statements.

(a) Annual Information. As soon as practicable after the end o f  each Fiscal Year, the 
General Partner shall send to each Limited Partner a report, prepared in accordance with 
generally accepted accounting principles consistently applied, except as set forth in this 
Agreem ent, including: (i) a balance sheet of the Partnership, (ii) a statement indicating the
Partnership’s Net Profits or Net Losses for such Fiscal Year, (iii) a statement indicating (A) the 
Capita] Account balance of such Limited Partner as of the beginning of such Fiscal Year, (B) any 
Additional Capital Contributions credited to such Limited Partner’s Capital Account during such 
Fiscal Year, (C) the amount o f Ne.t Profits or Net Losses allocated to such Limited Partner’s 
Capital Account for such Fiscal Year, (D) the amount of the Incentive Compensation Fee charged 
to the  Capital Account o f such Limited Partner for such Fiscal Year, (E) the withdrawals charged 
to such Limited Partner’s Capital Account for such Fiscal Year and (F) such Limited Partner's  
Capital Account balance as of the end o f  such Fiscal Year. Items (i) and (ii) o f such report shall 
be audited by the Partnership’s independent certified public accountants.

(b) Quarterly Information. As soon as practicable after the end o f  each Fiscal 
Q uarter, the General Partner shall send to each Partner such financial inform ation in sum m ary 
form  and all other pertinent financial information with respect to the Partnership as the General 
Partner, in its sole discretion, deems appropriate.

A R TIC LE 6 
CA PITA L CONTRIBUTIONS

6.1 initial Capital Contributions.

(a) Initial Capital Contributions by Partners. The General Partner and each Existing 
L im ited Partner have made one o r more Capital Contributions, including an Initial Capital
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Contribution, in cash, to the Partnership in the amount set forth on Schedule I hereto. Each 
Person admittec as an Additional Limited Partner pursuant to Section 9 .2  shall contribute an 
amount agreed to by the General Partner at the time o f such Person’s adm ission to the Part­
nership, in accordance with Section 9.2.

(b) Payment. A Limited Partner’s Initial Capital Contribution shall b e  paid in cash 
(or other property acceptable to the General Partner) by wire transfer of im m ediately available 
funds, or such other means as are acceptable to the General Partner. If any Lim ited Fanner shall 
default in its obligation to pay on a timely basis any outstanding amount o f its Initial Capital 
Contribution, the General Partner, at any tim e not later than 10 days after giving written notice 
o f such default, may take any action that it deems necessary to enforce such obligation, and the 
defaulting Limited Partner shall be responsible for and shall indemnify and hold harmless the 
Partnership from and against any and all damages, costs, liabilities and expenses, including attor­
neys’ fees, arising from such default.

6 .2  Additional Capital Contributions. With the consent o f the General Partner in its 
sole discretion, a Limited Partner may make one or more Additional Capital Contributions to the 
capital o f  the Partnership, effective as of the first day o f any month. The amount of any Addi­
tional Capital Contribution shall be an amount approved by the General Partner (and in any event 
greater than $20,000). Any such Additional Capital Contribution shall be m ade in cash (or other 
property acceptable to the General Partner) by wire transfer o f immediately available funds, or 
such other means as are acceptable to the General Partner. The General Partner may make Addi­
tional Capital Contributions to the Partnership, effective as of the first day o f any m onth, in an 
amount greater than $20,000. ’

6 .3  General Partner's Capital Contributions. The General Partner shall at all times 
maintain a minimum Capital Account balance equal to the lesser o f $500,000 and 1 % of the total 
positive Capital Account balances of the Partnership. The General Partner shall not be personally 
liable to any Limited Partner for the payment o f  any Capital Contribution o f  any Limited Partner, 
except for a Capital Contribution made by the General Partner as a Limited Partner.

A RTICLE 7 
C A PITA L ACCOUNTS; ALLOCATION 

AND D ETERM INATION OF NET PR O FITS  
AND NET LOSSES; INCENTIVE COM PENSATION F E E

7.1 Capital Accounts. The Partnership shall maintain on its books for each Partner
a Capital Account, as follows:

(a) Limited Partners. Bach Class A Limited Partner and Class B Limited Partner shall 
have one Capital Account (a Class A Capital Account or a Class B Capital A ccount, as the case 
may be). Each Capital Contribution made by a Limited Partner shall be credited to  such Limited 
Partner s  Capital Account. A Limited Partner’s Capital Account shall be subject to the other 
credits and charges provided for in this Agreement.

(b) General Partner. The General Partner shall have one Capital A ccount, which 
shall be treated for all purposes hereunder as a Class A Capital A ccount. All Capital
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Contributions by the General Partner (other than any Capital Contribution by the General Partner 
in its capacity as a Limited Partner) shall be credited to the Capita! Account o f die General 
Partner. The General Partner’s Capital Account shall be subject to the other credits and charges 
provided for in this Agreement.

7.2 Allocation o f Net Profits and Net Losses; Incentive Compensation Fee.

(a) Allocation to All Partners. Subject to paragraphs (b), (c) and (d) below, as of the 
last day of each Accounting Period:

(i) all Class A Net Profits or Class A Net Losses for such Accounting Period
shall be allocated to the Capital Account o f  the General Partner and the Capital Account o f each
Class A Limited Partner in proportion to their respective Class A Percentages;

(ii) ail C lass B Net Profits or Class B Net Losses for such Accounting Period
shall be allocated to the Capital Account o f each Class B Lim ited Partner in proportion to their
respective Class B Percentages; and

(iii) notwithstanding anything in this Agreement to the contrary, the General 
Partner or general partners (taken together if there is more than one), taking into account any 
Limited Partner Interests they may have, shall be allocated pursuant to this Section 7.2(a) at least 
one percent o f each material item of Partnership income, gain, loss, deduction or credit for each 
Accounting Period. In the event that during any Accounting Period the aggregate Opening 
Balances of all Partners exceeds $50 million, the minimum allocation for such Accounting Period 
shall instead be at least one percent divided by the ratio o f  total Capital Contributions to $50 
m illion, but in no event less than 0.2 percent. To the extent such minimum allocation exceeds 
the percentage of each material item of Partnership income, gain, loss, deduction o r credit which 
would have been allocated to the General Partner (or general partners) but for the minimum 
allocation mandated hereby, such excess shall be credited to o r charged to the Capital Accounts 
o f the Limited Partners in proportion to each item of Partnership income, gain, loss, deduction 
or credit allocated to such Capital Accounts for such Accounting Period.

(b) Incentive Compensation Fee.

(i) Payment. Subject to clauses (ii) and (iii) below, as o f each Allocation Date 
with respect to a Limited Partner, there shall be charged against the Capital Account o f  such 
Limited Partner, and credited to the Incentive Compensation Account o f the General Partner, as 
a Partnership expense and not as a distribution o f profits, an amount equal to 20% o f the aggre­
gate Net Profits (less any Net Losses), if any, allocated to such Limited Partner’s Capital Account 
during the Allocation Period ending on such Allocation Date.

(ii) Tax-Exempt Partners. Notwithstanding clause (i) above, in the event that the 
aggregate Net Profits (less any Net Losses) allocated to the Capital Account of a Tax-Exem pt 
Partner during an Allocation Period is 20% or less of the Opening Balance o f  such Capital 
Account at the beginning o f such Allocation Period, then the amount o f the Incentive Compen­
sation Fee payable with respect to such Capital Account shall be 15% (rather than 20%) of the
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Net Profits (less any Net Losses), if  any, allocated to such Capital Account during the Allocation 
Period ending on such Allocation Date.

(iii) Certain Withdrawals. Subject to paragraph (c) below, if the Incentive 
Compensation Fee payable to the General Partner pursuant to clause (i) or (ii) above with respect 
to a Limited Partner would be payable over an Allocation Period o f  less than one year, then as 
of the Allocation Date ending on the last day o f such Allocation Period:

(A) there shall be credited to such Limited Partner's Capital Account, and 
charged against the Incentive Compensation Account of the General Partner, h e  amount 
charged against the Capital Account o f such Limited Partner pursuant to clause (i) o r (ii) 
above for the preceding Allocation Period (i.e., the credits and charges with respect to 
such Capital Account for the prior Allocation Period shall be reversed);

(B) subject to clause (C) below, there shall be charged against such Limited 
Partner’s Capital Account, and credited to the Incentive Compensation Account of the 
General Partner, an am ount equal to 20% of the aggregate Net Profits (less any Net 
Losses), if any, allocated to such Capital Account from the first day of the preceding 
Allocation Period through the last day of such Allocation Period; and

(C) Notwithstanding the foregoing, if the Net Profits (less any Net Losses) to be 
allocated to the Capital Account o f a Tax-Exempt Partner pursuant to clause (B) above 
is 20%  or less o f the Opening Balance of such Capital Account as of the beginning of the 
preceding Allocation Period, then the Incentive Compensation Fee payable to the General 
Partner pursuant to clause (B) above shall be 15% (rather than 20%) o f the Net Profits 
(less any Net Losses), if  any, allocated to such Capital Account during the period 
referred to in clause (B) above.

(c) Readjustment; Additional Capital Contribution.

(i) Adjustment to Limited Partner's Account. In the event that the amount to be 
allocated to  the General Partner’s Incentive Compensation Account pursuant to Section 7.2(b) 
with respect to a Limited Partner exceeds the amount remaining in such Limited Partner’s Capital 
Account, then such Limited Partner shall, following a request by the General Partner, make an 
Additional Capital C ontribution to  the Partnership in the amount o f  the remaining deficiency, 
together with interest thereon at the Federal Funds Rate from the date of such allocation to and 
excluding the date o f  payment (the "Deficiency Amount"). The Deficiency Amount shall then be 
charged to such Limited Partner's  Capital Account and credited to the General Partner’s Incentive 
Compensation Account.

(ii) Adjustment to General Partner's Account. In the event that the amount to be 
charged against the General Partner’s Incentive Compensation Account pursuant to 
Section 7.2(b)(ii)(A ) exceeds the amount in the General Partner’s Incentive Compensation 
Account, then the am ount o f  such deficiency shall be charged against the General Partner’s 
Capital Account, and if the balance of such Capital Account is insufficient, then the General 
Partner will make a contribution to the Incentive Compensation Account in the amount o f  such 
deficiency.
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(dl) No Negative Balance. Notwithstanding anything to the contra,ry in this 
Section 7 .2 , no Net Losses shall be allocated to the Capital Account o f a Limited Partner if the 
effect thereof is to  cause a negative balance in the Capital Account of such Limited Partner after 
(i) giving effect to all amounts distributed for the current Accounting Period, (ii) crediting thereto 
the appropriate portion of any Net Profits for such Accounting Period and (iii) adding back any 
Additional Capital Contribution required pursuant to Section 7.2(c) with respect to such Limited 
Partner. Any such Net Losses shall instead be allocated to the Capital Account o f the General 
Partner, and, notwithstanding the other provisions o f this Section 7.2, an equivalent amount o f 
Net Profits subsequently allocable to such Limited Partner’s Capital Account pursuant to 
Section 7.2(a) after application of Section 7.2(b) hereof shall instead be allocated to the Capital 
Account o f  the General Partner to counteract the effect of such reallocation as promptly as 
possible.

( e ) ' Transfer ofIncentive Compensation Account. All amounts in the Genera] Partner’s 
Incentive Com pensation Account as of the last day o f  any Fiscal Quarter shall, unless withdrawn 
pursuant to Section 8.2, automatically be deemed contributed by the General Partner to the 
Partnership and credited to the General Partner’s Capital Account; provided, however, that if  the 
balance in the General Partner’s Incentive Compensation Account is less than $20,000, such 
amount shall instead be retained in the Incentive Compensation Account.

7 .3 Reimbursement for Partnership Expenses. The Partnership shall reim burse the 
General Partner for the portion o f  its reasonable and customary operating overhead expenses 
attributable to the management o f the Partnership as determined in good faith by the General 
Partner. The; Partnership shall be responsible for the payment of, and shall reimburse the General 
Partner for, all other expenses incurred by the General Partner on behalf of the Partnership, 
including, w ithout lim itation, fees and expenses of legal counsel and independent certified public 
accountants, interest charges, dividends on shares sold, brokerage fees, commissions and taxes 
(other than taxes based on the net income of the General Partner).

7 .4  No Interest on Capital Accounts. Except as expressly set forth in this Agreement, 
the Partnership shall not pay to any Partner, and no Partner shall be entitled to receive, interest 
on the am ount o f  its Capital Account.

AR TIC LE 8 
D ISTR IB U TIO N S AND W ITHDRAW ALS

8 .1 Reinvestment o f Net Profits; No Return o f Capital.

(a) Reinvestment o f Net Profits. Amounts allocated to the Capital Accounts o f the 
Partners pursuant to Section 7.2 shall not be distributed, and unless withdrawn pursuant to 
Section 8.2 shall be automatically reinvested.

(b) No Return o f  Capital. No Partner shall have the right to demand the return o f all 
o r a portion o f the amount in its Capital Account, except as otherwise specifically provided in 
Section 8.2 o r A rticle 10 hereof. No Partner shall have the right to receive property other than 
cash in return  fo r the amount o f its Capital Account. No Limited Partner shall have priority over
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any other Limited Partner either as to the return T>f the amount o f its Capital Contributions o r  as 
to the allocation of Net Profits or Net Losses.

8.2 Withdrawals.

(a) Voluntary Withdrawal. A Limited Partner may withdraw all or a portion o f the 
amount in its Capital Account, effective as o f the last day of a Fiscal Quarter, upon at least 30 
days’ prior w ritten notice to the General Partner. Any partial withdrawal from  a Limited 
Partner’s Capita) Account shall be deemed a withdrawal (i) firs t o f Net Profits allocated to such 
Limited Partner’s Capital Account for the Accounting Period ending on the last day o f  such Fiscal 
Q uarter, (ii) second  o f  reinvested Net Profits, if any and (Iii) third o f  such Limited Partner’s 
Capital Contributions, according to the order in which they were made (i.e ., such Limited 
Partner’s Initial Capital Contribution shall be deemed to be withdrawn prior to all other Capital 
Contributions). "A Limited Partner may not withdraw less than all o f the amount reflected in its 
Capital Account if, following such withdrawal, the amount remaining in such Limited: Partner’s 
Capital Account would be less than $100,000. The General Partner may withdraw amounts from 
its Capital Account or Incentive Compensation Account in its discretion as o f the last day o f  any 
Fiscal Quarter, subject to  Section 6.3 hereof.

(b) Required Withdrawal. If the General Partner in its discretion deems it to be in 
the best interests o f the Partnership to do so, it may require any Limited Partner to withdraw 
from the Partnership as o f the last day of any Fiscal Quarter, upon 30 days’ prior w ritten notice 
to such Limited Partner. Effective upon such withdrawal, the Interest of such Limited Partner in 
the Partnership shall terminate. The General Partner need not assign any reason for requiring the 
withdrawal o f  a Partner. Any Limited Partner that is required to withdraw from the Partnership 
shall execute any and all documents and take any and all actions necessary to effect its 
w ithdrawal.

(c) Distribution Upon Withdrawal. Upon the withdrawal o f a Partner pursuant to this 
Section 8.2, the General Partner shall, after making the charges and credits to such Partner's 
Capital Account fcr the Accounting Period ending on the last day o f the Fiscal Quarter for which 
such withdrawal is effective, cause the Partnership to distribute to such Partner, within 20 days 
after the effective date o f the withdrawal, at least 90% of the amount o f the withdrawal, together 
with interest on the amount being distributed, calculated at the Federal Funds Rate from the last 
day o f  such F iscal Quarter to and excluding the date of payment. The balance o f such amount, 
together with interest on the amount being distributed, calculated at the Federal Funds Rate from 
the last day o f  such Fiscal Quarter to and excluding the date o f payment, shall be distributed to 
such Partner within 50 days o f the effective date of the withdrawal. Upon withdraw al o f  all of 
a P artner’s Capital Account, such Partner shall cease to be a Partner in the Partnership, and shall 
cease to share in Met Profits and Net Losses, as o f the last day of the Accounting Period which 
ends upon the effective date o f  such withdrawal.

(dl) Form o f  Distribution. Any distribution made pursuant to this Agreem ent may be 
made in cash or, in the sole discretion o f  the General Partner, in the form o f  marketable 
Securities having a Market Value equal to the amount due, or partly in cash arid partly  in 
m arketable Securities. Any such Securities to be distributed to a Partner shaH be selected by the
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General Partner in its sole discretion. Distributions of Securities to Partners may, in the sole dis­
cretion of the General Partner, be made on other than a pro rata basis.

(e) Withholding Tax on Foreign Partners. Any amounts paid by the Partnership 
pursuant to Section 1446 of the Code, or other applicable taxes required to be paid by the 
Partnership (whether withholding or otherwise), with respect to a foreign partner shall be treated 
as distributions made to such partner on the last day of the Partnership taxable year for which the 
amount was paid, o r if earlier, the last day on which such Partner owned an interest in the 
Partnership during such year.

8.3 Feserws; Restrictions on Distributions. The General Partner may withhold or 
lim it the amount o f  and distribution to a Partner pursuant to Section 8.2 for one or m ore o f the 
following reasons

(a) If upon any withdrawal pursuant to Section 8.2, the audited financial statements 
o f  the Partnership for the Fiscal Year in which such withdrawal is to be effective have not yet 
been completed, such distribution shall be made on the basis o f  unaudited financial statem ents, 
and the Partnership may withhold from such distribution a reasonable amount determined by the 
General Partner pending completion of such audited financial statements.

(b) The General Partner may withhold from any distribution to a Partner a reserve 
to pay for contingent liabilities arising from events occurring during (he period of time in which 
a withdrawing Partner was a Partner of the Partnership.

(c) T he General Partner may refuse to permit, o r may postpone, w ithdrawals 
pursuant to this A rticle 8, upon the General Partner’s determination that it is unable to effect such 
distribution in accordance with the terms of this Agreement o r that it is required to retain any 
amount under applicable law or the rules of the Securities and Exchange Commission or any 
securities association or self-regulatory organization o f which the Partnership is a member.

(d) A ny distribution postponed or limited pursuant to  this Section 8.3 shall be made 
as soon as practicable after the General Partner determines that such reserve is no longer required 
(or is required only in part), together with interest at the Federal Funds Rate from ihe effective 
date o f  withholding to and excluding the date of payment.

ARTICLE 9 
TRA N SFER OF PA R TNER SH IP IN TER ESTS;

ADM ISSION O F NEW PARTNERS

9.1 Assignment o f Partnership Interest.

(a) No Limited Partner may sell, assign, pledge o r otherwise encumber o r  dispose 
o f  all or any part o f  its Interest in the Partnership, except as o f the first day o f any Fiscal Quarter 
and with the prior written consent o f the General Partner, which consent may be w ithheld in the 
sole discretion o f  the General Partner.
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(b) The General Partner may no£ sell, assign, pledge or otherwise encumber or 
dispose of all or part o f its Interest as general partner of the Partnership, without the prior written 
consent o f all of the Limited Partners; provided that without the consent of the Limited Partners 
the General Partner may transfer its Interest and/or any other rights and obligations that it holds 
as general partner hereunder to an Affiliate of the General Partner. .

(c) Any sale, assignment, pledge or other encumbrance or other disposition made 
other than in accordance with this Section 9.1 shall be null and void. Any transferee o f  all or any 
part o f a Partner's Interest pursuant to this Section 9.1 shall be admitted to the Partnership as a 
Transferee Limited Partner or substitute General Partner, as the case may be, and shall, to the 
extent of such transfer, succeed to the Opening Balance, rights and obligations hereunder o f  the 
transferor. Any transferee o f  a Class A Limited Partner shall become a Class A Limited Partner. 
Any transferee o f  a Class B Limited Partner shall become a Class B Limited Partner. No assign­
ment or transfer o f all o r any part o f  the Interest of a Limited Partner permitted to be made under 
this Agreement shall be binding upon the Partnership unless and until the assignee or transferee 
has complied with Section 9.3. In the event o f a transfer by a Limited Partner of all o r a portion 
o f  its Capital Account to an Affiliate of such Limited Partner pursuant to this Section 9 .1 , the 
Admission Date o f  the transferee Limited Partner shall be the original Admission Date o f  the 
transferor Limited Partner, as if such transfer had not occurred.

9.2 Additional Limited Partners. The General Partner, in its sole discretion, may 
admit any Person as an Additional Limited Partner of the Partnership (a) effective as o f the first 
day o f  any 1-iscai Q uarter o r (b) at such other times as the General Partner in its sole discretion 
may determine. No Person shall be admitted to the Partnership as a Limited Partner unless and 
until such Person (i) agrees to make an Initial Capital Contribution of at least $10,000,000 
(subject to the right o f  the General Partner to approve a lesser amount, not less Lhan $20,000) 
and (ii) such Person has complied with Section 9.3. The General Partner shall designate each 
Additional Limited Partner as a Class A Limited Partner or a Class B Limited Partner. ,

9.3 Procedure fo r  Admission. As a condition to the admission to the Partnership o f 
a Transferee Limited Partner pursuant to Section 9.1 or an Additional Limited Partner pursuant 
to Section 9.2, such Person shall execute and acknowledge such instruments, in form and sub­
stance satisfactory to the General Partner, as the General Partner may deem necessary or 
desirable to  effectuate such admission and to confirm that the Person to  be admitted to the Part­
nership has agreed to be bound by all o f the covenants, terms and conditions of this Agreem ent, 
as the same may have been amended. Persons admitted to the Partnership as Partners in 
accordance with Section 9.1 or 9.2 shall become Partners o f the Partnership upon the last to 
occur o f (a) in the case o f  an Additional Limited Partner, their making their Initial Capital 
Contributions, lb) in the case of a Transferee Limited Partner, a copy of the assignment or 
instrument of transfer, duly executed by the assignor or transferor, having been delivered to the 
General Partner, and (c) in all cases, execution of the instruments referred to above and the 
approval o f any Person whose approval may then be necessary; and they shall thereupon be 
included in the definition of Partners, and of General Partner or Limited Partners, as the case 
may be, and as parties to this Agreement, for all purposes o f this Agreement.
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9.4  Subdivision o f  Partnership Interests. Notwithstanding any provision o f  this
Agreement, no Interest in the Partnership may be subdivided for resale into units smaller than 
a unit the initial offering price o f which would have been at least $20,000.

A R T IC L E  10 
TER M IN A TIO N  OF PA RTNERSH IP;

LIQ U ID A TIO N  AND DISTRIBUTION O F  ASSETS

10.1 Dissolution. The Partnership shall dissolve upon the earliest to occur o f
(i) September 30, 2099, (ii) written notice by the General Partner to the Limited Partners to 
dissolve the Partnership for any reason, (iii) the withdrawal or dissolution o f the General Partner, 
or the occurrence of any other event that shall cause the General Partner to cease to be a general 
partner of the Partnership under the Partnership Law unless, in each case, w ithin 30 days from 
the occurrence o f  such event, the remaining Partners whose Interests constitute a mtijority of the 
combined Interests (including the Interests, if  any, which continue to be held by the General 
Partner and its Affiliates as a Limited Partner) o f all remaining Partners act to admit a new gen­
eral partner to the Partnership to succeed to  the Interest of the General Partner, upon such terms 
and conditions as they shall agree upon, and elect to continue the Partnership’s business in a 
reconstituted form, and (iv) the entry of a decree of judicial dissolution by a court o f competent 
jurisdiction pursuant to Section 802 o f the Partnership Law.

10.2 Liquidation.

(a) Liquidation Trustee. Upon the dissolution of the Partnership, the business o f the 
Partnership shall be wound up and a Liquidating Trustee shall be appointed effective as of the 
Term ination Date. The Liquidating Trustee (a) in the case of termination o f the Partnership 
pursuant to clause (i) or (ii) of Section 10.1, shall be the General Partner and (b) in the case o f 
a term ination pursuant to clause (iii) o r (iv) o f Section 10.1, shall be a Person designated by the 
Limited Partners whose Interests constitute a majority o f the combined Interests (including the 
Interest, if any, that continue to be held by the General Partner and its Affiliates as a Limited 
Partner) o f all Limited Partners (or, if no such designation has been made within 30 days of the 
Termination Date, shall be a Person designated by the General Partner or its legtl representa- 
tive(s)).

(b) M anner o f  Liquidation. The Liquidating Trustee shall wind up the affairs o f the 
Partnership and shall supervise the liquidation of the assets and property o f  the Partnership and, 
except as hereinafter provided, shall have full, complete and absolute discretion in the mode, 
method and manner o f  effecting such liquidation. D ie Liquidating Trustee shall cause to be 
prepared a statement setting forth the assets and liabilities of the Partnership as o f the Termination 
Date, and such statement shall be furnished to all o f the Partners. The liquidation of the Partner­
ship shall proceed with reasonable diligence, but not so as to involve undue sacrifice to the 
Partners. D ie  Liquidating Trustee shall use its best efforts to liquidate all Positions held by the 
Partnership which entail a risk o f loss from market fluctuation in a rapid and orderly fashion, and 
in any event shall use its best efforts to complete the winding up of the Partnership’s affairs 
within a period o f  90  days following the Termination Date. Proceeds from the liquidation o f 
Positions shall be invested only in short-term  money market instruments or, in the discretion o f  
the Liquidating T rustee, in cash or other cash equivalents. Upon winding up the affairs o f the
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Partnership, the Liquidating Trustee shall file :3 Certificate o f  Cancellation o f the Partnership 
under the Partnership Law.

10.3 Distribution to Partners Following Termination. The Liquidating Trustee will 
distribute the proceeds o f  liquidation to the Partners in the following manner.

(a) Net Profits and Net Losses for the Accounting Period ending as o f the 
Termination Date shall be allocated, and the Partners’ Capital Accounts shall be credited or 
charged, as set forth in A rtic le? ;

<b) Payment, or provision for payment, shall first be made of the expenses of 
liquidation and the debts and liabilities of the Partnership; and

(e) T he Liquidating Trustee shall distribute the proceeds from sales arid all other 
assets o f the Part nership to the Partners in proportion to their respective Capital Accounts.

The foregoing notwithstanding, (i) if, after all allocations o f Net Profits and Net Losses 
for the period following the Termination Date have been made (including any Net Profits o r Net 
Losses taken into account pursuant to Section 10.4 hereof), the General Partner shall have a 
negative balance in its Capital Account, the General Partner shall, prior to any distribution to  be 
made pursuant to paragraph (c) of this Section 10.3, pay to the Partnership the amount of such 
negative balance, and (ii) the LiquidatingTrustee may withhold from any distribution to the Part­
ners pursuant to this Section 10.3 a reserve determined in accordance with Section 8.3, which 
reserve, o r any remainder thereof, together with any interest or other income earned thereon, 
shall be distributed to the Partners (in whole or, in the discretion o f the Liquidating Trustee, from  
tim e to time in part) in accordance with the priorities established in this Section 10.3 (after taking 
into account all distributions made or scheduled to be made pursuant hereto on or before the date 
o f such distribution) upon the Liquidating Trustee’s determination that such reserve (or such 
remaining balance) is no longer required (or is required only in part). Any distribution made 
pursuant to this Section 10.3 may be made in cash or, in the sole discretion of the Liquidating 
T rustee, in the form of marketable Securities having a Market Value equal to the amount due, 
o r partly in cash and partly in marketable Securities. Any such Securities to be distributed to a 
Partner shall be selected by the LiquidatingTrustee in its sole discretion and, in the discretion 
o f  the Liquidating Trustee, may be distributed on other than a pro rata basis.

10.4 Computation o f Gain or Losses. The amount by which the fair m arket value o f 
any property to be distributed in kind to the Partners exceeds or is less than the basis o f  such 
property, to the extent not otherw ise recognized to the Partnership, shall be taken into account 
in computing gain or loss o f  the Partnership for purposes o f  crediting or charging the Capita] 
Accounts of, and distributing proceeds to, the Partners under this Article 10.

10.5 Effect o f  Dissolution. Upon dissolution of the Partnership, all obligations o f the 
parties hereto will term inate, except as otherwise expressly provided herein.
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a r t i c l e  11
CERTAIN TAX MATTERS

11.1 Allocation o f  Income fo r  Tax Purposes. For federal income tax purposes, all 
items of deduction other than realized capital losses, and all items of income other th;in realized 
capital gains, shall be allocated for each Fiscal Year, as nearly as practicable, in accordance with 
the manner in which such items o f deduction or income affected the amounts which w ere either 
charged or credited to the Capital Accounts o f the Partners during such Fiscal Year. Capital gains 
and capital losses (short- and long-term , as the case may be) recognized in any Fiscal Year shall 
be allocated, as nearly as is practicable, in accordance with the manner in which the aggregate 
o f the increase or decrease in the value of the Positions giving rise to such gains or losses was 
added to or deducted from the Capital Accounts of the Partners during such Fiscal Year and prior 
Fiscal Years.

11.2 Partnership Tax Returns. The General Partner shall prepare and file the 
informational tax returns for the Partnership with the appropriate authorities as soon as 
practicable after the close of each Fiscal Year o f  the Partnership. Each Partner shall be furnished 
appropriate information derived from the Partnership’s income tax returns for such Fiscal Year 
to enable such Partner to prepare its income tax returns in accordance with the laws, rules and 
regulations then prevailing. The General Partner shall make, in its sole discretion, all elections 
under applicable provisions of the Code, including but not limited to any election pursuant to 
Section 754 of the Code, and shall timely file all such elections as made.

11.3 Designation o f  Tax Matters Partner. The General Partner is hereby designated 
as the “Tax Matters Partner” under Section 6231(a)(7) of the Code, to manage administrative tax 
proceedings conducted at the Partnership level by the Internal Revenue Service with respect to 
Partnership matters. The Tax Matters Partner is specifically directed and authorized to take 
whatever steps it, in its sole discretion, deems necessary or desirable to perfect such designation, 
including, without limitation, filing any forms or documents with the Internal Revenue Service 
and taking such other action as may from time to time be required under Treasury regulations. 
Expenses of such administrative proceedings undertaken by the Tax Matters Partner shall be 
deemed Partnership expenses.

A RTICLE 12 
M ISCELLANEOUS

12.1 l-urther Assurances. Each party to this Agreement agrees to execute, acknowl­
edge, deliver, file and record such further certificates, amendments, instruments and documents, 
and to do all such other acts and things, as may be required by law or as, in the opinion of the 
General Partner, may be necessary or advisable to carry out the intents and purposes o f  this 
Agreement.

12.2 Arbitration o f  Disputes. All disputes and questions whatsoever between or among 
the parties to this agreement or their legal representatives that shall arise during the term o f  this 
Agreement or after the Termination Date with respect to the rights, obligations and remedies 
hereunder of such parties or legal representatives or with respect to the construction or application 
o f  this Agreement shall be submitted to arbitration before and in accordance with the rules of the
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National Association of Securities Dealers, Inc. pr, if such organization shall decline jurisdiction, 
to the American Arbitration Association for arbitration under its rules.

12.3 Notices. Any notice or other communication required or perm itted to be given 
hereunder shall be in writing, and shall be effective (a) when transmitted by telecopy (with an 
acknowledgement of receipt) or personally delivered on a Business Day during normal business 
hours, (b) on the Business Day following the date of dispatch by overnight courier or (c) on the 
fifth Business Day following the date o f  mailing by registered or certified mail, return receipt 
requested, in each case addressed to the Partnership or the General Parmer at the address of the 
General Partner set forth in Section 2 .5 , o r to a Partner at the address shown on Schedule 1 
hereto. .

12.4 Powers o f  Attorney. Each Partner, including each Additional Limiteli Partner or 
Transferee Limited Partner, hereby irrevocably constitutes and appoints the General Partner (and, 
following the Termination Date, the Liquidating Trustee) its true and lawful attorneys-in-fact, 
and empowers and authorizes such attorneys, in its name, place and stead to m ake, execute, 
acknowledge, deliver, swear to, file and record in all necessary or appropriate places such 
documents as may be necessary or appropriate to carry out this Agreement, including but not 
limited to (a) any application, certificate, certification, report or similar instrument o r document 
required to be submitted by or on behalf of the Partnership to any governmental or administrative 
agency, officer or body, to any securities exchange, board of trade, commodity exchange, 
clearing corporation or association or similar institution or to any other self-regulatory organiza­
tion or trade association in furtherance o f the Partnership business, (b) all certificates and other 
instruments (including counterparts; of this Agreement), and any amendment thereof, which the 
General Partner deems appropriate to, qualify or continue the Partnership as a limited partnership 
(or a partnership in which the Limited Partners will have limited liability com parable to that 
provided by the Partnership Law) in the jurisdictions in which the Partnership may conduct 
business or in which such formation, qualification or continuation is, in the opinion of the 
General Partner, necessary or desirable to protect the limited liability of the Limited Partners,
(c) all amendments to this Agreement adopted in accordance with the terms hereof and all instru­
ments (including but not limited to amendments and restatements of the Certificate o f Limited 
Partnership o f  the Partnership) which the General Partner deems appropriate to reflect a change 
or modification o f the Partnership or the continuation of the Partnership in accordance with the 
terms of this Agreement, (d) all papers which may be deemed necessary o r appropriate by the 
General Partner to effect the admission o f  an additional or successor Partner or the withdrawal 
o f a Limited; Partner, and (e) all conveyances and other instruments which the Liquidating Trustee 
deems appropriate to reflect the dissolution and termination o f the Partnership. The appointment 
by all Partners o f  the General Partner and the Liquidating Trustee as attorneys-in  -fact shall be 
deemed to be a power coupled with an interest, in recognition o f the fact that each o f the Partners 
under this Agreement will be rely ing upon the power of the General Partner and the Liquidating 
T rustee to act as contemplated by this Agreement in any filing and other action by it on behalf 
o f  the Partnership, and shall survive the bankruptcy, death, disability, or dissolution of any 
Partner hereby giving such power and the transfer or assignment of all or any part of the interest 
in the Partnership o f such Partner; provided, however, that in the event o f  a perm itted transfer 
by a Limited Partner o f its Interest to a Transferee Limited Partner pursuant to Section 9.1, the 
foregoing power of attorney o f a transferor Limited Partner shall survive such transfer only until
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such time as the Transferee Limited Partner Shall have been admitted to the P artrersh ip  as a 
Limited Partner pursuant to Section 9.1 hereof.

12.5 Amendments. Amendments may be made to this Agreement from tim e to  time 
by the General Partner with the written consent of the Limited Partners whose Interests constitute 
a majority of the combined Interests (including the Interest, if any, held by the General Partner 
and its Affiliates as a Limited Partner) of all Limited Partners; provided, however, h a t without 
the consent o f each Partner to be adversely affected by the amendment, this Agreement may not 
be amended so as to (i) convert a Limited Partner's Interest to that o f a general partner;
(ii) modify the limited liability of a Limited Partner; (ill) alter the allocations set forth in Article 7 
hereof; or (iv) reduce the number or percentage in interest o f Partners authorized to take any 
other action for which authorization of a specified number or percentage in interest o f the 
Partners is required hereunder.

12.6 Severability. In the event that any one or more of the provisions contained in this 
Agreement is held invalid, illegal or unenforceable in any respect, the validity, legality and 
enforceability o f  the remaining provisions contained herein shall not in any way be affected or 
impaired thereby. Without limiting the generality o f the foregoing, each of the. term s and 
conditions of this Agreement Shall be subject to (he provisions of the Advisers Act, and in the 
event that any provision of this Agreement shall conflict with or be inconsistent w ih  the terms 
of the Advisers Act, then such provision shall be modified, construed or limited so as to eliminate 
such conflict or inconsistency.

12.7 Headings and Captions. All headings and captions contained in this Agreement 
and the table o f  contents hereto are inserted for convenience only and shall not be deemed a part 
of this Agreement.

12.8 Variation o f  Pronouns. All pronouns and all variations thereof shall be deemed 
to refer to the masculine, feminine or neuter, singular or plural, as the identity o f the Person or 
entity may require.

12.9 Counterparts. This Agreement may be executed in counterparts, each o f  which 
shall constitute an original and all o f  which, when taken together, shall constitute one agreement.

12.10 Governing Law. I b is  Agreement shall be governed by the laws of the State of 
New York. .

' 12 .11 Entire Agreement. This Agreement supersedes all prior agreements among the
parties with respect to the subject matter hereof and contains the entire agreement among the 
parties with, respect to such subject matter.

12.12 Waivers. Subject to Section 12.5 or as otherwise expressly provided herein , this
Agreement may not be amended, supplemented or discharged, and no provision hereof may be 
modified or w aived, except expressly by an instrument in writing signed by all o f  the Partners. 
No waiver o f  any provision hereof by any party hereto shall be deemed a waiver by any other 
party nor shall any such waiver by any party be deemed a continuing waiver o f  any matter by
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such party. No amendment, modification, supplement, discharge or waiver hereof or hereunder 
shall require the consent of any Person not a party to this Agreement.

12.13 Legal Holidays. Whenever the date for any payment (or the taking o f  any other 
action by the Partnership or any Partner) is not a Business Day, payment may be made (or such 
other action may be taken) on the next succeeding day that is a Business Day.

IN W ITNESS W HEREOF, the parties hereto have executed this Agreement and agreed 
to be bound by the term s hereof.

General Partner;

 ̂ U PPER & COMPANY, L .P.

By: /s/ Kenneth Lipper_______________________
Kenneth Lipper 
President

Limited Partners-:

By: LIPPER & COM PANY, L.P.
as Attorney in Fact for the Limited Partners 
pursuant to individual Subscription A greem ents, 
the original copies o f  which are kept at the 
principal office o f the Partnership

By:___ ____________________________________________
Kenneth Lipper 
President

A ll Existing Limited Partners have executed a counterpart signature page to this Amended 
and Restated Limited Partnership Agreement. Copies o f  such counterparts are m aintained 
at the principal office of the Partnership.
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The names and addresses o f the Limited Partners o f  the Partnership are available for 
inspection at the principal office of the Partnership.
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This AM ENDM ENT NO. 1 (this "Amendment No. 1"), dated as o f  Novem ber 5, 
1996, to the Amended and Restated Limited Partnership Agreement, dated as o f  July 1, 1993, 
(the "Partnership Agreement"), of Lipco Partners, L.P., a New York lim ited partnership (the 
"Partnership"), is made by and among Lipper & Company, L.P., a Delaware limited partnership 
(the "General Parmer' ), and the parties listed on Schedule I to the Partnership Agreement as 
limited partners (the "Limited Partners").

W I I N  E S S E J H  :

W HEREAS, the General Partner and the Limited Partners are parties to the 
Partnership Agreement;

' W HEREAS, the General Partner desires to ameDd the Partnership Agreement
pursuant to Section 2.1 thereof in the m anner and as more fully set forth herein;

NOW , THEREFORE, in consideration o f the prem ises, the parties hereto agree as
follows:

1. .Am endm ent to the Partnership A greem ent. T h e  Partnersh ip  A greem ent is 
hereby am ended by deleting  all references to  "L ipco Partners, L .P ." and substitu ting  in lieu 
th e reo f "L ipper C onvertib les, L.P."

2. R atification  and C onfirm ation o f  Partnership A greem en t. E xcept as so 
m odified pursuant to th is A m endm ent No. 1. the Partnership A greem ent is hereby  ratified  and 
confirm ed in all respects.

3. E ffectiveness. T his A m endm ent No. 1 shall be e ffec tive  as  o f  the date
hereof.
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IN  W ITNESS W HEREOF, the parties hereto have executed this Amendment 
effective as o f  the date first above written.

G EN ER A L PA R TN ER

LIPPER & COMPANY, L.P., as 
General Partner .

fay . L ‘

R v . / ^
Name:
Title: B ystA uM ri V .ciTV e^c/f - i f

LIMITED PARTNERS

By: Lipper & Company, L.P., acting as
attorney-in-fact for all the Limited 
Partners pursuant to powers o f 
attorney heretofore or hereafter 
granted to the General Partner

Title: '/ .< * > *
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AMENDMENT
TÓ

A M E N D E D  A N D  R E S T A T E D  LIM ITED PA R TN ER SH IP A G R E E M E N T
OF

LIPPER  CO N V ERTIBLES, L.P.

T h is  A M E N D M E N T  dated S eptem ber 30, 1997 to the A m ended and R estated L im ited  
P artnersh ip  A g reem en t (the  “ Partnersh ip  A greem ent”) o f L ipper C onvertib les, L .P ., a N ew  Y ork 
lim ited p artn e rsh ip  (the  “ P artnersh ip”), last am ended on N ovem ber 5, 1996, is entered in to  by the 
general an d  lim ited  partners o f  the Partnership .

W hereas , L ipper &  C om pany, L.P. and Lipper H oldings, LLC have entered  into a M aster 
A ssignm ent dated  S ep tem ber 30, 1997;

W hereas, pu rsuan t to Section  9.1 o f  the Partnership A greem ent, L ipper &  C om pany, L .P. 
has transfe rred  its en tire  general partner in terest in the Partnership to L ipper H oldings, LLC , and 
Lipper H o ld in g s, LLC has assum ed the position and responsibilities o f  general partner o f  the 
P artnership;

N ow  there fo re , the parties here to  hereby agree to amend the P artnership  A greem ent as
follows:

1. A ll references in the P artnership  Agreement to “L ipper & C om pany, L .P.” o r to
the  “G eneral P artner” shall b e  references to Lipper H oldings, LLC. .

2. T h is A m endm en t shall be effective as o f  Septem ber 30, 1997.

3. Th is A m endm en t shall be construed in accordance w ith the law s o f  the S ta te  o f  
N ew  Y ork , w ithou t regard to princip les o f conflict o f  laws.
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IN W ITNESS W HEREOF, the undersigned have executed this am endm ent as o f  the day
first set forth above.

LIPPER & COM PANY, L.P.,
as outgoing general partner

By: Lipper & Company, Inc., 
its general partner

B y : ______________________
Nam e:
T itle : -

L IP P E R  H O L D IN G S , LLC,
as incoming general partner

By: L ipper &  C om pany, Inc., 
its m anager

By:  ______________________
N am e:
T itle :

L IM IT E D  PA R T N E R S

By: Lipper Holdings, LLC, 
as artomey-in fact for 
the Limited Partners

By: L ip p e r & C om pany, Inc., 
its  m anager

B y : _______________________
N am e:
T itle :

5.35808
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AM ENDM ENT NO. 3 
T O  AM ENDED AND RESTATED 

LIM ITED  PA R TN ER SH IP A G REEM ENT 
O F L IP P E R  CONVERTIBLES, L .P.

This AM ENDM ENT NO. 3 (“Amendment No. 3”), dated as o f  January 1,2001, to the Amended 
and Restated Limited Partnership Agreement, dated as of July 1, 1993, as amended November 5, 1996 
and Septemoer 30, 1997 (the “Partnership Agreement"), of Lipper Convertibles, L.P., a New Y ork limited 
partnership (the “Partnership’’), is made by and among Lipper Holdings, LLC, a Delaware limited liability 
company (the “General Partner”), and the parties designated as limited partners in the record; o f  the 
Partnership (the "Limited Partners”).

W I T N E S S E T H :

WHEREAS, the General Partner and the Limited Partners are parties to the Partnership Agreement;
and

WHEREAS, the General Partner desires to amend the Partnership Agreem ent in the manner and as 
more fully set forth herein;

NOW, THEREFORE, in consideration o f the premises, the parties hereto agree as follow s:

' ■ Definitions. All capitalized terms used herein not defined herein shall have the meanings assigned 
thereto in the Partnership Agreement.

2- Amendment to the Partnership Agreement. The Partnership Agreement is hereby amended as 
follows:

n. The definition of "Allocation Date" in Article 1 shall be deleted in its entirety and replaced 
with the following:

'‘Allocation Date " means (i) with respect to each Limited Parmer who was admitted 
to the Partnership effective prior to January 1, 2001. the day preceding the first 
anniversary o f  the Admission Date of such Limited Partner, and thereafter each o f the 
following dales: (A) each December 31; (B) the effective date of such Limited 
Partner s com plete withdrawal from the Partnership in accordance with Section <5.2; 
and (C) the dissolution o f  the Partnership in accordance w ith Section 10.1. and (ii) 
with respect to each Limited Partner who was admitted to the Partnership effective on 
or aftei January 1, 2001. each of the following dates: (A) each December 31; (B) the 
effective dale of such Limited Partner’s complete withdrawal from the Partnership in 
accordance with Section S.2: and (C) the dissolution of the Partnership in accordance 
with Section 10.1.“

b. The definition o f  "Tax-Exempt Partner" in Article I shall be deleted in its entirety and 
replaced w ith the following: '

"Tax-Exempt Partner means an organization described in Section 501(a) of the 
Internal Revenue Code of 1986, as amended, provided that such organization was 
either (i) admitted to the Partnership effective prior to January 1. 2001 .or (ii) 
admitted to Lipper Convertibles Series II. L.P. as a limited partner effective prior 
lo January-1. 2001 and exchanged its limited partnership interest in Lipper 
Convertibles Series 11. L.P. for an Interest in the Partnership effective January 1 
2001.-
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c. The first sentence of Section 7.2(b)(»i) shall be deleted in its entirety and replaced with the
following: T

"For any Person admitted as a Limited Partner o f the Partnership effective prior to 
January 1. 2001, subject to paragraph (c) below, if the Incentive Compensation Fee 
payable to the General Partner pursuant to clause (i) or (ii) above with respect to a 
Limited Partner would be payable over an Allocation Period of less than one year, 
then as o f the Allocation Date ending on the last day of such Allocation Period:"

d. The following shall be added to the end o f  Section 7.2(b)(iii):

"Effective January 1, 2002, the provisions of this Section 7.2(b)(iii) shall be null and 
void and shall no longer be o f  any force or effect and the provisions o f  Section 
7.2(b)fj) and 7.2(b)(ii), as applicable, shall govern with respect to all Limited 
Partners,regardless of when such Limited Partners were admitted to the Partnership.”

e. The following shall be added to the end o f Section 12.5:

"Notwithstanding the foregoing, the General Partner may elect to add additional 
Classes of Interests in the Partnership without the written consent of the Limited 
Partners on lerms substantially similar to the terms set forth herein for the Class A 
Interests. Class B Interests and Class C Interests, upon notice to all of the Limited 
Partners."

Ratification and Confirmation o f Partnership Agreement. Except as so modified pursuant to this 
Amendment No. 3. the Partnership Agreem ent is hereby ratified and confirmed in all respects.

Effectiveness. This Amendment No. 3 shall be effective on the date it has been executed by the 
General Partner and Limited Partners having in excess of 50% of the Interests in the Partnership 
(determined on the basis o f Capital Account balances).

fN WITNESS WHEREOF, the parties hereto have executed this Amendment No. 3.

UPPER HOLDINGS. LLC. 
as General Partner

B y : ____________________________
Name: Abraham Biderman 
Title: Executive Vice President

'■ L IM IT E D  P A R T N E R

(please print name of limited partner)

By: _____ _
N am e:
Title :

2
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